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Jenuary 8, 1939

- Bonorsble Geo. . Sheppard

Comptroller of Public Aoccounts
Austin, Texas

vear Sir: Opiniocn To. 0=34

. This office is in receipt of your letter of January 4,
1939, wherein you sdvise that upon maklng a transcript in case
of chanse of venue, the clerk of & certain county 1lneluded in
the transcript a copy of thc statement of facts. You resquest
an opinion &5 to whether such clerk is entitlec to the fee
authorized in Article 1028, Cocde of Criminal Frocedure, for
the copy of the stztement of facts so Included in tle traascript.

For & proper undarstanding of Article 570, Code of Criz-
inal Procedure, it is nocessary to read the vhole act, incluéing
the captic-n, the body and the emergency c¢lhuse, and tho sams may
be found in the .\cts of the 4lst Leglislature, &nd Called Sesslon,

"An 0% providing thnot vhen o change of venue hes
been granted in any Criminel cause, the Clerk shall
sznd 21l of the originel papers in sald cause, to-
gether vith a certified c¢opy of trhe Court's order
dirscting such change of venue, ané & certified copy
of the recognizance by the defendant, 1f any, to

the Clerk of the Court to which s=ié cause vas scC
transferred; criending Article 570 of the Cocle of
Criminal Procedure of Texas as revieed in 1925; end
édeclaring an esergency.

"Be 1t enacted by the Legislature of the Gtate of Texas:
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"Section 1. That Artiele 570 of the Code of
Criminal Procedure of the HState of Texas as revised

. in 1928 be and the same shall be amended so as to
hereafter read as followst

"tArticle 570, Yhere an order for & change of venue

of any Court in any Criminal cause in this State bhas

been made the Clerk of the Court where the proascu- "
tion is pending shall make out a certified copy of ’
the Court'’s order directing asuch chanze of venus,

together with a certified copy of the defendant’s
recognlzance, if any, together v.ith all the originel
papers in said cause and also & certificate of the

said Clerk under his official sesl thet such papers

ars the papers; and all the papers on file 1n said

Court in seid onuse; and he shall transnit the same

to the Clerk of the Court to which the venue has been
changed."'

"S3e¢. 2, The fact that under the present law it is
neoessary to make ooples of all orlginal peapers in

a cause transferred on chanze of venue, thus causing

a great deal of labor with no good result therafrom,
constitute an emergency a2nd a publlc necessity taet

the Comstitutional hule reguiring the readxna of

a bill on three separate days in the iouse be suspended,
and that this Jjict take effect immcdiately upon its
passage, and it is so enacted,"

It must be admitted that the intention of the leglslature
ig dirficult to ascertein from & yrezding of the body of the
statute, 7The same in one view might be susceptible of the cone
struction that same would require the clerk to prepare a certified
copy not only of the order changing the venue and the defendant's
recognizence, but also of every paper filed in the case, 3Such a
strained construction, however, uncer Artlcle 841, Coée of Crlimlinal
Procedure, would even require the clerk to include in his- transcript
2 certified copy of the duplicate transoript vhich had been filed
with him in the eppesl, es well as tho statement of facte, vwhich
voulé be utterly useless and without reason,

To say the leest, the lanszuage contained 1n the body of
said Article 570 does not &0 plalnly and unequivocally require
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the inclusion: of all such papers and documents in the transoript
8o prepared by the olerk as to preolude inquiry into the legle-
lative purpose.

From a reading of the caption and the emergency olause,
it seems quite clear that it was the intention of the lLegislature
to provide that the olerk should only be required to prepare a
certified copy of the order chenging venue and of the defendant's
recognizance and a certificate showing all papers in the case,
and to forward such certified coples and certifioate, slong
with all the original papers in the case, to the clerk of the
court to which the venue had been chanzed,

_ In the case of Pophau v. Patterson, 51 S, Vi. 680, the
Supreme Court stated:

"In construing statutes it is the duty of the court
to ascertzin the leglislative intent, snc¢, vhen sueh
intent is onoe errived at, 1t siould be glven effect;
in feot, such intent is the law., 1In cdetermining the
legislative intent, the court shouléd not lock slcone
to any one phrase, clause, or sentence of the act,
but to the entlire act; andé this includes the caption,
the body of the aot, and the emergency clause. In
thils conneoction we hold that, even vhen the emergenoy
clause cannot be given effect ae such, still its provi-
sions may be looked to if they aid the court in ep-
certaining the legislative intent.”

As further said by Chief Justloe iicClendon, in the oase
of Fergusoa v. Johnson, 57 5, %. {24) 373, (Error dismissed),:

"Y'here literal, grammatical, or distionary inter~
pretation of statutory languare would defeat or
substantlially impalr effectuation of 1legislative
objective, wording of stetute will not be given
controlling effeoct.”

Moorman v. Terrell, 202 &, V. 727; 39 Tex. Jur. 170
and 179,
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You are, therefore, advised that it was unnecessary for
the statement ot faots to be inoluded in the transoript and the
olsrk is not entitled to the fee inquired about.

Yours very truly,

ATTORNEY GENERAL OF TEXAS

By M—-—'éﬂu‘—:‘
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